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An Analysis of the Tracing Effect and
the Defense of Mortgage Rights in “Civil Code”

CHEN Xingzhao

(School of Law, Zhongnan University of Economics and Law, Wuhan Hubei 430073, China)

Abstract: The first paragraph of Article 406 of the “Civil Code” clearly stipulates that the mortgaged property can be
transferred, and at the same time clarifies the tracing effect of the mortgage right. However, in the “Civil Code”, “the double
good faith rule” in the second clause of Article 403, the “rest period system” in the floating mortgage of movable property, and
Article 404 form a defense against the third sentence of Article 406, paragraph 1. Taking a closer look, the defenses of the
effect of recourse can be simplified to the second clause of Article 403 and Article 404. At the same time, the second clause of
Article 403 and Article 404 have their respective scopes of application; for unregistered movable property mortgages, the
second clause of Article 403 shall be applied when there is no right to dispose, and Article 404 shall be applied when the right
to dispose; For registered chattel mortgages. when chattel mortgage registration produces publicity for specific properties, the
negative reasoning of the second clause of Article 403 applies, and if chattel mortgage registration does not produce publicity for
specific properties, Article 404 applies. Finally, more detailed application situations need to refer to relevant judicial
interpretations.

Key words: “Civil Code”; mortgage rights; the Tracing Effect; the defense; extinguishment of mortgage
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